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Editors” Remarks

Welcome to the fourth edition of Debevoise’s Arbitration Quarterly,
our collection of interesting and significant current developments in
international arbitration. It has been a year replete with important
developments for arbitral law and practice, and the last quarter was no

exception.

In this issue we report on ten arbitration-related judicial decisions
from courts spanning the globe. From US federal courts, we survey
decisions concerning the enforcement of annulled awards, standards
for vacating awards for arbitrator corruption, the availability of court-
ordered arbitrator appointments, and the constitutionality of state-
administered programs allowing judges to function as arbitrators in
the courthouse. We discuss new pro-arbitration decisions in Europe,
including a French Court of Appeal decision highlighting France’s
approach to compétence-compétence and an English High Court decision
concerning the circumstances under which a court should grant
an application for an interim injunction in connection with arbitral
proceedings. Our survey continues to Asia and Africa, where we discuss
two recent decisions of the Indian Supreme Court narrowing the
grounds for challenging arbitral awards, a significant decision from the
Singapore Court of Appeal clarifying the right to challenge a tribunal’s
decision on jurisdiction at the enforcement stage, and a Nigerian Court
of Appeal decision limiting the circumstances under which a court can

intervene in arbitration proceedings.

Alongside these decisions, we note recent initiatives from various
institutions to promote best practices and strengthen regional arbitration
centers. These efforts include recent pro-arbitration initiatives from
Mauritius, the new optional appellate procedures from the American
Arbitration Association, revised rules for administered arbitration from

the Hong Kong International Arbitration Centre, an arbitration guide

Continued on page 2

If there are additional individuals within your organization
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for parties to derivatives transactions from the International Swaps and
Derivatives Association, and the launch of the International Centre for

Energy Arbitration in Scotland.

As we mark the first year of Debevoise’s Arbitration Quarterly, we
hope you find this and future editions informative and engaging. If you
wish to discuss any of the articles or topics featured in this edition or any
other aspect of international arbitration or dispute resolution, we would
be delighted to hear from you.

Very best wishes,
Mark W. Friedman
Carl Micarelli

and the International Dispute Resolution Group

of Debevoise & Plimpton LLP

Bridging the Atlantic Divide? US
Court Enforces Annulled Award

Enforcement of annulled arbitral awards by domestic courts has long
been a hotly debated issue in the international arena. Various jurisdictions
have employed different approaches, and so far international consensus has
not emerged. French courts, as exemplified by the Hilmarton and Putrabali
decisions, have repeatedly enforced annulled awards. French courts
consider international awards to exist on an international plane unaffected
by a national court annulment; in addition, French law does not recognize
annulment as a ground for refusal of enforcement of domestic awards,
and Article VII of the New York Convention allows these more favorable
enforcement conditions to prevail. US courts, on the other hand, have been

more reluctant to adopt such a delocalized approach.

Nonetheless, US courts have enforced annulled awards in some
circumstances. In one of the earliest cases, Chromalloy Aeroservices v. Arab
Republic of Egypt, the D.C. Circuit declined to grant res judicata effect to an
Egyptian annulment decision on the grounds that to do so would “violate ...
clear U.S. public policy” in favor of enforcing arbitral awards. 939 F. Supp.
907, 913 (D.C. Cir. 1996). Decisions since Chromalloy have stepped away
from this rationale, however, and toward a narrower public-policy approach
focused more on the merits of the intervening annulment. For example,
the D.C. Circuit’s 2007 decision in TermoRio distinguished Chromalloy and

refused enforcement of an annulled award, while accepting that a foreign

Continued on page 3
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judgment annulling an arbitral award could
be disregarded under Article V of the New
York Convention if it “violated any basic
notions of justice to which we subscribe.”
TermoRio S.A. E.S.P. et al. v. Electranta S.P.,
et al., 487 F.3d 928, 939 (D.C. Cir. 2007).

A recent decision by a United States
district court enforcing an annulled award
invokes the 7ermoRio standard and, in
applying it, provides a specific example
of when an annulment decision may be
considered to violate “basic notions of
justice.” In a decision by District Judge
Alvin Hellerstein, rendered on August 27,
2013, the United States District Court for
the Southern District of New York enforced
an arbitral award annulled by Mexican

courts.

The dispute arose out of contracts
between COMMISA, a private corporation,
and PEP, a Mexican state-owned entity,
relating to the construction and installation
of two offshore natural gas platforms. The
contracts were governed by Mexican law
and provided for ICC arbitration seated
in Mexico. When the parties’ relationship
broke down, COMMISA initiated ICC
arbitration and PEP responded by seeking
administrative rescission of the contracts.
Litigation ensued in Mexican courts
regarding the validity of the rescission while
the ICC arbitration proceeded in parallel.

The Mexican courts upheld the validity
of PEP’s rescission, while the ICC tribunal
issued an award in favor of COMMISA.
PEP sought annulment of the award in the
Mexican courts. In New York, COMMISA
obtained an order confirming the award but

staying enforcement pending the outcome of

1 Corporacién Mexicana de Mantenimiento
Integral, S. de R.L. de C.V. v. Pemex-Exploracién
y Produccién, No. 10 Civ. 206 (AKH), 2013
U.S. Dist. LEXIS 121951 (S.D.N.Y. August 27,
2013).

the annulment proceedings. The Mexican
court ultimately annulled the arbitral award,
based in large part on a law that was enacted
subsequent to the parties’ dispute and
which provided that disputes concerning
the administrative rescission of contracts
were not arbitrable. The Mexican court also
determined that the arbitral tribunal lacked
jurisdiction over the contract claims because
the rescission claims were not arbitrable
and were inextricably intertwined with the
contract claims. PEP resisted enforcement
of the award in the Southern District on
the basis of the annulment, pursuant to
Article 5 of the Inter-American Convention
on International Commercial Arbitration
(known as the Panama Convention),
which mirrors Article V of the New York

Convention.

The district court, however, declined

to give deference to the Mexican court’s

The implications of the district
court’s decision remain to be
seen; they may be limited by
the decision’s narrow holding
closely tethered to the facts at

issue.

annulment decision. The court noted that
it had discretion to refuse enforcement on
the basis of the annulment, but declined to
recognize the Mexican court’s annulment
of the arbitral award because the court
considered it “violated basic notions of
justice” by applying a subsequently-enacted
law retroactively. The district court found
that the Mexican court had relied on the
newly-enacted law even though the Mexican
court had expressly stated that it was not

applying the law retroactively.

In reaching its conclusions, the district

court noted COMMISA’s expectations that

Issue No 4 - December 2013

its dispute would be arbitrable and stated
that the “unfairness” of the retroactive
application of the law was “at the center of
the dispute.” The court noted that the effect
of the law was to leave COMMISA without
any remedy since the time limitations for
bringing the dispute before the Mexican
courts had already passed, and that the
retroactive application of the law benefited
the State party at the expense of the private
party. Although the court also stated that
it was “neither deciding, nor reviewing,
Mexican law,” it held three days of hearings
to allow testimony from legal experts on
substantive issues of Mexican law such as

retroactivity.

The implications of the district court’s
decision remain to be seen; they may be
limited by the decision’s narrow holding
closely tethered to the facts at issue. The
court has continued the apparent trend
in the US courts of analyzing the issue as
one of when deference to a foreign court
judgment is appropriate, in contrast to
other jurisdictions (such as France) where
courts do not examine the circumstances
of the annulment decision at all. Although
the decision provides an example of
the kinds of considerations that could
justify enforcement of an annulled award,
consistent standards may be unlikely to
emerge any time soon given the court’s
recognition that it is a matter of discretion.

The Southern District of New York may
have occasion to consider the issue again
in Thai-Lao Lignite (Thailand) Co. Ltd v.
Government of the Lao People’s Democratic
Republic, 10 Civ. 5256 (KMV) (S.D.N.Y.).
Judge Kimba Wood of the court granted
enforcement of the underlying award in
May 2011, but the Lao government has
recently moved to vacate the enforcement
on the grounds that the award was annulled
by the Malaysian courts in March 2013.

The court’s ruling on the Lao government’s
Continued on page 4
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motion is pending. In the May 2013 issue
of the Arbitration Quarterly, we reported on
the decision of the Paris Court of Appeal
in the same dispute, in which the court
refused enforcement of the underlying
arbitral award on the grounds that the
arbitral tribunal lacked jurisdiction, without
considering the intervening annulment by

the Malaysian courts.

While the delocalized approach adopted
by the French courts has its critics, it does
at least offer a degree of predictability that
may be more elusive for parties seeking
enforcement in US courts. Although the
approach of US courts continues to develop,
it seems likely that US courts will continue
to decide the issue by exercising their
discretion on the basis of the facts and their
appreciation of the equities surrounding
the foreign court’s annulment decision.

Prevention may therefore be the best cure

Issue No 4 - December 2013

when an award debtor’s assets are in the
United States: parties should pay particular
attention to choosing an arbitral seat with a
low likelihood of annulment.

For further information, please contact:

Christina T. Prusak
A | ctprusak@debevoise.com
New York, 1212 909 6498

Ina C. Popova

'.é-] New York, +1 212 909 6754

ipopova@debevoise.com

AAA/ICDR Adopts New Optional Appellate

Arbitration Rules

Effective November 1, 2013, the
American Arbitration Association (AAA)
and its international arm, the International
Centre for Dispute Resolution, launched a
new optional set of rules allowing parties,
for the first time, to choose to permit
appeals of arbitral awards to an appellate
arbitral tribunal. Under the new Optional
Appellate Arbitration Rules, parties can now
appeal on the grounds that the underlying
award is based on an error of law that is
material and prejudicial or a determination

of fact that is clearly erroneous.

According to the AAA, the rules were
adopted to provide for an appellate arbitral
panel that would apply a standard of
review greater than that allowed by existing
federal and state statutes. Traditionally, an

arbitral award cannot be appealed before

national courts. Instead, parties can ask a
court to vacate the award only on limited
grounds such as the tribunal’s bias, where
the award was procured by fraud, or where
the arbitrators exceeded their powers or
otherwise conducted the proceedings in a
manner that deprived a party of substantial
The AAA has stated that these

optional rules were developed for “the types

fairness.

of large, complex cases where the parties
agree that the ability to appeal is particularly
important.” The AAA estimates that the
appeal procedure should take about three

months.

Parties may make use of this appellate
arbitral process only if there is an agreement
between the parties to use the process. The
agreement can be included in a pre-dispute

arbitration agreement or in a stipulation after

Recognition: The 2013 Financial Times US Innovative Lawyers

report has recognized Debevoise in the Litigation & Dispute

Resolution category for securing a $2.3 billion award for Occidental

Petroleum Corporation, the largest known arbitration award ever

rendered under a bilateral investment treaty.

the dispute arises. The Optional Appellate
Arbitration Rules in their introduction
provide a sample clause that the parties can
include in their contract if they want to use
the appellate review. The parties may use
the AAA’s Optional Appellate Arbitration
Rules even if the underlying arbitration
was not conducted under AAA rules. The
appellate rules do not, however, apply to an
agreement between an individual consumer

and a business.

Under the Rules, an appeal may be taken
by filing a notice of appeal within 30 days
after the award is submitted to the parties.
The other party may file a notice of cross-
appeal within seven days after the initial
notice of appeal is filed. By adopting the
Rules, the parties agree that when a notice
of appeal is filed, the underlying award will
not be considered final for purposes of any
court actions to modify, enforce, correct or
vacate the award. Unless all parties and the
appellate tribunal agree otherwise, the place
of the appeal is the same as the seat of the

underlying arbitration.

The appellate tribunal by default

consists of three appellate arbitrators unless

Continued on page 5
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the parties agree to use just one arbitrator.
In the case of a domestic AAA arbitration,
the appellate tribunal will be selected from
the AAA’s Appellate Panel and in the
case of an international dispute, from its
international Appellate Panel. Upon receipt
of a notice of appeal, the AAA will send the
parties a list of ten names of individuals
from the international or AAA’s Appellate
Panel. If the parties cannot agree on the
constitution of the appeal tribunal, the

parties can strike the names of arbitrators

LP

to whom they object from the list. The

AAA will then designate an appeal tribunal

from the remaining candidates. The appeal
is determined upon the written documents
submitted by the parties, with no oral

argument.

The appeal tribunal can (i) adopt
the underlying award as its own, (ii)
substitute its own award for the underlying
award, incorporating those aspects of the
underlying award that are not vacated
or modified, or (iii) request additional
information and notify the parties that the
tribunal is exercising its option to extend

the time to render a decision, not to exceed

Issue No 4 - December 2013

30 days. The appeal tribunal, however,
does not have the power to order a new
arbitration hearing or send the case back
to the original arbitrators for corrections or
further review. Once the appeal tribunal
renders its decision, that decision becomes
the final award for purposes of judicial

proceedings.

The new rules are available on the AAA’s

website at http://go.adr.org/appellaterules.

For further information, please contact:

Corina Gugler
cgugler@debevoise.com
New York, +1212 909 6524

Singapore Court of Appeal Clarifies Right to Challenge
Tribunal’s Decision on Jurisdiction at the Enforcement Stage

In the recent decision of PT First Media
TBK (formerly known as PT Broadband
Multimedia TBK) v. Astro Nusantara
International BV and Others. [2013]
SGCA 57, the Singapore Court of Appeal
has permitted a party to an international
arbitration seated in Singapore — a so-called
“domestic international arbitration” — to
object to the enforcement of an award based
upon the Arbitral Tribunal’s purported
lack of jurisdiction, even though that party
had not exercised its right to appeal the
Tribunal’s ruling on jurisdiction or to seek
the setting aside of the award on that basis.
The Court of Appeal went on to find that the
Tribunal’s jurisdiction was indeed lacking
over certain claimants, and as a result, it

refused to enforce much of the Tribunal’s

award, reducing the total amount awarded
from approximately US$250 million to
approximately US$710,000.

The Dispute

The dispute arose from a failed joint
venture between the Astro Group, a
Malaysian media group, and the Lippo
Group, an Indonesian conglomerate,
to provide multimedia and television
In October 2008,
the Astro Group, consisting of eight

services in Indonesia.

separate companies, filed for arbitration
seated in Singapore at the Singapore
International Arbitration Centre under its
2007 rules, to recover sums invoiced to
the joint venture. The relevant arbitration

agreement was contained in a Subscription

Recognition: Debevoise has been shortlisted for International

Arbitration Law Firm of the Year in the US Benchmark Litigation

Annual Awards 2014.

and Sharcholders’ Agreement, to which
only five of the Astro companies were
parties; the remaining three companies
sought leave from the Tribunal to be joined
to the arbitration. The Tribunal held a
preliminary hearing to determine whether
it had the power to join the additional
companies as claimants and, if so, whether
such power should be exercised. In an
interim award, the Tribunal found that it
had the power to join the parties as long as
they consented to be joined, and it held that
they should be joined because of the close
connection between the various claims of
the Astro companies and potential defenses
of the Lippo Group.

The Lippo Group chose not to challenge
the Tribunal’s decision, as it was permitted
to do under Article 16(3) of the UNCITRAL
Model Law, which allows a party to
challenge a tribunal’s preliminary ruling
on jurisdiction before the supervisory court

within 30 days of the ruling. The Model
Continued on page 6
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Law is incorporated into Singapore law by
Section 3(1) of Singapore’s International
Arbitration Act (Cap 143A, 2002 Rev
Ed). The Lippo Group also chose not to
seck to set aside the final awards issued by
the Tribunal, as it could have under Article
34 of the Model Law. When the Astro
Group sought leave to enforce the awards
in Singapore, however, the Lippo Group
objected on the ground (among others) that
there was no binding arbitration agreement
between the Lippo Group companies and
the claimants who were not parties to the
underlying agreement, and therefore, the
Tribunal lacked jurisdiction with regard to

claims asserted by those parties.

The High Court Decision
After high-profile arguments before

the High Court — in a rare occurrence, an
English Queen’s Counsel was admitted to
argue on behalf of each party — the Court
ruled in favor of the Astro Group, finding
that the Lippo Group had waived its right
to challenge the Tribunal’s jurisdiction
before the Court, having chosen not to do
so within 30 days of the Tribunal’s ruling
on jurisdiction.

The basis for the High Court’s decision
was the result of a quirk in the International
Arbitration Act. When Singapore adopted
that Act it did not incorporate Chapter VIII
of the UNCITRAL Model Law (consisting
of Articles 35 and 36), which governs the
recognition and enforcement of arbitral
awards. Instead, Part III of the International
Arbitration Act incorporates the provisions
of the New York Convention to govern
the recognition and enforcement of awards
issued in other countries that are party to the
Convention. As a result, the only provision
of the International Arbitration Act that

governs awards rendered in Singapore itself

is Section 19, which states: “An award on an
arbitration agreement may, by leave of the
High Court or a Judge thereof, be enforced
in the same manner as a judgment or an
order to the same effect and, where leave is
so given, judgment may be entered in terms

of the award.”

The High Court found that the exclusion
of Chapter VIII from the International
Arbitration Act, and the grounds it provides
to resist the enforcement of awards, meant
that, subject to certain limited exceptions,
the only means to challenge an international

arbitration award rendered in Singapore is

The Court held that the

International Arbitration

Act’s primary purpose was to
give effect to the UNCITRAL

Model Law, thus the

construction of Section 19
“must be consonant with the
underlying philosophy of the
Model Law.”

to appeal a ruling on jurisdiction under
Article 16(3) of the Model Law, or to bring
a set-aside proceeding under Article 34 of
the Model Law. Since the Lippo Group had
not availed itself of either remedy, and since
the time limits to seek such remedies had
long since passed, the High Court held that
the Lippo Group could not now challenge
the validity of the awards on the basis that

the Tribunal lacked jurisdiction.

Reversal by the Court of
Appeal

On appeal, the Court of Appeal reversed
The Court

held that the International Arbitration

the High Court’s decision.

Act’s primary purpose was to give effect

Issue No 4 - December 2013

to the UNCITRAL Model Law, thus
the construction of Section 19 “must be
consonant with the underlying philosophy
of the Model Law.” It found that the system
of “choice of remedies,” whereby a party
could elect whether to actively challenge an
award — via appeal or set-aside proceedings
— or passively resist its enforcement at a later
stage, was at the “heart of [the] entire design”
of the Model Law. It also considered this to
be in line with the “seat-neutral” philosophy
of the Model Law, which was intended to
de-emphasize the importance of the arbitral
seat, particularly when it comes to assessing
remedies available at the enforcement
stage. Addressing the exclusion of Chapter
VIII from incorporation under Section
3(1) of the International Arbitration Act,
the Court stated that had the Singapore
Parliament intended to derogate from the
aforementioned philosophy of the Model
Law, it would have done so explicitly
and not merely incidentally. Barring any
evidence to the contrary, no such derogation
had been intended. Further, the Court
noted that the purpose of the exclusion of
Chapter VIII was to ensure there would be
no conflict between the Model Law regime
and that of the New York Convention,
since Singapore has adopted the optional
reciprocity requirements of the latter,
extending the protections of the Convention
only to awards rendered in countries that
also have adopted the Convention. The
Court therefore held that giving effect to the
philosophy of the UNCITRAL Model Law
required that the same grounds for resisting
enforcement under Article 36(1) must be
equally available under Section 19.

Having found that the Lippo Group
could resist enforcement of the awards,
the Court of Appeal went on to determine
whether an arbitration agreement between
the Lippo Group and the additional parties

was ever formed according to the law of
Continued on page 7
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Singapore. It found that one had not been
formed and that joinder was improper
because Singapore International Arbitration
Centre Rule (SIAC) 24(b), upon which
the Tribunal had relied in finding it had
the power to join the additional Astro
companies, did not permit joinder solely
on the basis of consent of the parties to
be joined. (The fifth edition of the SIAC
rules, which came into force on April 1,
2013, amended Rule 24(b) expressly to
state that third parties may be joined to an
arbitration only if they are also party to the
relevant arbitration agreement.) As a result,
it found that the Lippo Group was entitled

to resist the enforcement of the awards by

HKIAC Announces

On June 12, 2013, the Hong Kong
International Arbitration Centre (HKIAC)
announced the adoption of revisions to its
Administered Arbitration Rules, marking
the conclusion of a lengthy drafting and
consultation process involving both legal
practitioners and arbitrators. The new rules
came into force on November 1, 2013. This
represents the first update to the HKIAC’s
Administered Arbitration Rules, which were
adopted in 2008. The revised rules continue
the HKIAC’s “light touch” approach to
administered arbitration, although they do
give the Centre several new tools to help

ensure the efficient conduct of arbitrations.

Many of the changes parallel the changes
that arbitral institutions around the world
have been implementing in recent years.
Several of the new provisions, however, are
truly on the cutting edge, placing the HKIAC
at the forefront of institutional arbitration.
The most significant changes to the HKIAC

rules include the following,.

LP

the claimants who were not parties to the

underlying agreement.

Comment
The High Court judgment, had it

been allowed to stand, would have risked
disadvantaging Singapore as an arbitral seat
vis-a-vis other popular arbitral seats in the
region. Hong Kong, in particular, explicitly
recognizes the “choice of remedies”
principle. The Court of Appeal, in reversing
the High Court’s judgment, recognized that
the latter’s judgment had “potentially far-
reaching implications on the practice and
flourishing of arbitration in Singapore.” To
this we may add that, due to its particularly
in-depth analysis of the UNCITRAL Model
Law and its travaux préparatoires, the Court

of Appeal’s decision could be of assistance

Issue No 4 - December 2013

to practitioners worldwide on questions
concerning the “choice of remedies”

principle of the UNCITRAL Model Law.

For further information, please contact:
Corey Whiting
cwhiting@debevoise.com

Hong Kong, +852 2160 9817

Constantin Klein (Trainee Associate)
cklein@debevoise.com
London, +44 20 7786 9152

New Administered Arbitration Rules

Interim Measures of
Protection

Provisions governing the issuance of
interim relief have been expanded in Article
23. Modeled on the corresponding provisions
of the UNCITRAL Arbitration Rules, these
provisions add guidance on the circumstances
that may merit granting interim measures
and the type of relief that such measures
may include. Factors that should be taken
into account to determine whether to grant
interim relief include whether the harm to the
applicant can be adequately compensated by
damages, whether the harm to the applicant
outweighs any harm to the respondent, and
the likelihood of the applicant succeeding in
the merits of the claim. Forms of relief may
include maintaining or restoring the status
quo pending the outcome of the arbitration,
preventing actions that would harm or
prejudice the arbitration, and preserving

assets and evidence.

Emergency Arbitrator
HKIAC’s new rules also provide, in

Article 23.1, an emergency arbitrator
procedure that allows urgent interim relief to
be granted prior to a tribunal’s constitution.
The procedure is set forth in Schedule 4 to
the new rules. Under that procedure, an
emergency arbitrator will be appointed by
the HKIAC within two days of the HKIAC’s
receipt of a request for emergency relief. The
emergency arbitrator then is required to issue
a decision within 15 days after receiving the
file from the HKIAC. To accommodate
the emergency arbitrator procedure, the
Hong Kong Arbitration Ordinance also was
amended recently, introducing sections 22A
and 22B, which permit the enforcement of
relief granted by an emergency arbitrator in
the same manner as an order or direction by

a court.

Continued on page 8
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Joinder

The new rules greatly expand the
provisions governing joinder of parties,
which are contained in Article 27 of the
new rules. Joinder is permitted so long as
there is one or more arbitration agreements
that bind all parties to the arbitration. A
request for joinder must be submitted
to the HKIAC, with all relevant parties
having the opportunity to comment on the
request. If the request is submitted prior
to the tribunal’s constitution, the HKIAC
has the power to join an additional party
if it determines that there is prima facie
evidence that the additional party is bound
by an arbitration agreement, although the
tribunal, once constituted, retains its power
to determine its jurisdiction over that party.
More controversially, Article 27.11 provides
that if the joinder is ordered before the
confirmation of the arbitration tribunal, the
parties are deemed to have waived their right
to appoint an arbitrator and to have granted
the HKIAC the right to appoint the tribunal.
In such circumstances, the HKIAC may even
revoke the appointment of arbitrators who
have already been appointed. This provision
is an innovative feature that is unique to the

HKIAC.

Consolidation

The new rules also provide, for the
first time, for consolidation of multiple
arbitrations. Article 28 sets forth the three

circumstances in which consolidation may

Chambers UK guide.

LP

be granted: (i) all the parties have agreed
to consolidation; (ii) all the claims in the
arbitrations arise under the same arbitration
agreement; or, (iii) where there are multiple
arbitration agreements, there is a common
question of fact or law that arises in each
arbitration, the rights to relief derive from
the same transaction or transactions, and the
HKIAC finds the arbitration agreements to
be compatible. As with the joinder provision,
if a request for consolidation is granted, the
parties to the arbitrations are deemed to have
waived their right to designate an arbitrator,

and the HKIAC shall appoint the tribunal.

Expedited Procedure

The new rules improve HKIAC’s
expedited procedure process, in Article 41, by
expanding the scope of arbitrations to which
the expedited procedure applies. Previously,
the procedure only applied by default in cases
where the amount in dispute was less than
US$250,000. That limit is now HK$25
million, or approximately US$3.2 million.
In addition, even when the amount in
dispute exceeds this threshold, the expedited
procedure may still apply if the parties agree
or if the situation is exceptionally urgent.
Under the expedited procedure, a sole
arbitrator is appointed and an award must be
rendered within six months of the date the
tribunal receives the arbitration’s file from the

HKIAC.

Arbitrators’ Fees and Terms
The HKIAC previously calculated

arbitrators’ fees only on an ad valorem basis.

That option remains; however, the option
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to pay arbitrators on an hourly basis, subject
to a maximum rate set by the HKIAC, has
been added and is now the default method
by which arbitrators’ fees are calculated. In
addition, the new rules also provide standard
terms of appointment for arbitrators, which
will likely make the appointment of the
arbitral tribunal a smoother and more

efficient process.

Retroactive Application
Most of the new HKIAC rules will

apply to all arbitrations where the arbitration
agreement calls for arbitration administered
by the HKIAC and where the Notice
of Arbitration is submitted on or after
November 1, 2013, even if the arbitration
agreement was executed prior to November
1, 2013. However, Articles 23.1, 28, 29 and
Schedule 4 — i.e., the emergency arbitrator,
joinder and consolidation provisions — will
only apply if the arbitration agreement was
entered into after November 1, 2013, or if the
parties separately agree to the applicability of

those provisions.

The HKIAC’s

Arbitration Rules represent an important

new Administered

step in the field of administered arbitration.
They provide useful updates and expanded
procedures, while also introducing novel
and progressive ideas that should help Hong
Kong remain among the leading arbitration
destinations in the world, and the HKIAC as
one of the most popular centers for arbitration

of international disputes.

For further information, please contact:
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‘3- cwhiting@debevoise.com
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Xia Li
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Second Circuit Adopts “Abundantly Clear” Standard for
Evidence of Corruption Under the Federal Arbitration Act

In a recent decision, the United States
Court of Appeals for the Second Circuit
established that an arbitral award may not
be vacated for corruption of the arbitrator
under Title 9 of the US Code, often
called the Federal Arbitration Act, unless

corruption is “abundantly clear.”

In Kolel Beth Yechiel Mechil of Tartikov,
Inc. v. YLL Irrevocable Trust et al., 729
F.3d 99 (2d Cir. 2013), the Second Circuit
affirmed the decision of the District Court
denying a motion to vacate an arbitration
award. The case arose out of dispute
between Kolel Beth Yechiel Mechil of
Tartikov, Inc. and YLL Irrevocable Trust
and Kochav S.A.R.L. over the ownership of
life insurance policies. Inaccordance with an
arbitration agreement, the parties submitted
the dispute to a rabbinical arbitration panel
appointed by the parties. No records of the
arbitration proceeding were kept. On April
10, 2012, two of the three members of the
arbitration panel entered an award directing
the immediate transfer of insurance policies
to Kolel. Thereafter, YLL moved to vacate
the award, and Kolel moved to confirm the
award. The District Court, in a decision
by Judge Marrero, denied YLL’s motion
and granted Kolel’s motion on July 27,
2012. The District Court also denied YLL’s
subsequent motion for reconsideration.
YLL appealed and the Second Circuit
affirmed the District Court’s decisions on
August 30, 2013.

YLL based its motion for vacatur on
three provisions of Section 10 of the Federal
Arbitration Act. Under § 10(a)(1), which
provides that an award may be vacated if
it is “procured by fraud, corruption, or
undue means,” and under § 10(a)(2),
which allows for vacatur “where there
was evident partiality or corruption in the
arbitrators,” YLL argued that one of the
arbitrators, Rabbi Kaufman, was biased in
favor of Kolel and corrupt. Under § 10(a)
(3), which provides that an award may be
vacated when “the arbitrators were guilty of
misconduct ... in refusing to hear evidence
pertinent and material to the controversy,”
YLL argued that Kaufman’s bias caused the
panel to issue a premature decision without

considering material and pertinent evidence.

In support of its arguments under
§10(a)(1) and (2), YLL offered an affidavit
by a non-party stating that he overheard
Kaufman promising Kolel a favorable
ruling. YLL also alleged that Kaufman
cut off its first and only witness during his
testimony and excluded its chosen arbitrator
from the arbitration such that only two
of the arbitrators entered the award. In
support of its argument under § 10(a)(3),
YLL alleged that Kaufman interrupted
its witness’s testimony and that only one
witness testified during the proceedings.

The Second Circuit affirmed the District
Court’s denial of YLL’s motion to vacate the
award under all three provisions. In doing

so, the Court articulated a new standard for
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vacatur due to arbitrator corruption under
§10(a)(2). Italso suggested a more rigorous
test for vacatur due to arbitrator partiality
under §10(a)(2). The Court did not
announce new standards for vacatur under
either §10(a)(1) or (3).

The Court held that a party must show
that there is “abundantly clear” evidence of
arbitrator corruption under §10(a)(2). The
Court adopted the standard it employed in
a much earlier case for corruption under
§10(a)(1): an “award must stand unless
it is made abundantly clear that it was
obtained through corruption, fraud, or
undue means.” Karppinen v. Karl Kiefer
Mach. Co., 187 F.2d 32, 34 (2d Cir. 1951).
The Second Circuit also held that proof of
arbitrator “bias” under §10(a)(2) must be
by “clear and convincing evidence.” This
holding builds on the Court’s decision last
year in Scandinavian Reinsurance Co. Ltd.
v. Saint Paul Fire and Marine Ins. Co., 668
F.3d 60, 64 (2d Cir. 2012), in which the
Court stated that to vacate an award for
“evident partiality” under § 10(a)(2) “a
reasonable person would have to conclude
that an arbitrator was partial to one party to

the arbitration.”

In Kolel, the Court found that YLL did
not satisfy the standards to vacate an award
under either §10(a)(1) or (2). There was no
“abundantly clear” evidence of corruption,
as the YLL Court did not show how
Kaufman “stood to gain” or had any “special
connection” with Kolel that would give him
a “plausible reason to corrupt his decision.”
Moreover, evidence of “evident partiality”
was too “remote, uncertain, or speculative”
and without a record of the proceedings,
the parties’ disagreement was nothing more

than a “he-said, she-said factual dispute.”

Continued on page 10
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“Abundantly Clear” Evidence
of Corruption
Continued from page 9

In addition, the Second Circuit denied
YLL’s appeal of the denial of its motion to
vacate under § 10(a)(3) because YLL did
not show how the arbitration panel violated
“fundamental fairness” by hearing only one

witness.

At times, the Kolel opinion is not clear
on the distinctions between the concepts
of “partiality” and “corruption” and the
§10(a)(1) and §10(a)(2) grounds for
vacatur. However, the overall impact of the
Kolel opinion is clear. A party must meet
a very high burden for the Court to vacate
an award on the basis of corruption or
partiality. Vacating an award for corruption
— whether under §10(a)(1) or (2) — requires
“abundantly clear” evidence. To vacate
an award on the ground of partiality, the

challenging party must establish that a

“reasonable person” would conclude that
an arbitrator was biased by “clear and
convincing” evidence.

The Second Circuit stands apart from
other US Courts of Appeals, which have
not announced an evidentiary standard
specific to vacatur due to “corruption”
under § 10(a)(2).
of the Fourth Circuit, which stated that

With the exception

corruption under § 10(a)(1) must be shown
by “clear and convincing evidence,” MCI
Constructors, LLC v. City of Greensboro, 610
F.3d 849, 858 (4th Cir. 2010), the other
circuits also have not articulated a standard

particular to “corruption” under § 10(a)(1).

The high burden borne by a party
seeking to vacate an award for corruption
and partiality under the Kole/ decision may
reflect public policy in favor of arbitration
and the judiciary’s great deference to
arbitrators and reluctance to intervene in

their decisions. The decision may also be
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the consequence of poorly developed facts,
as the Court repeatedly bemoaned that it
had no record of the arbitration proceeding
on which to base its decision. Regardless,
the decision makes the already narrow
bases for vacating an award under § 10(a)
appear even more circumscribed. It gives
some confidence to the parties seeking to
enforce arbitration awards in the Second
Circuit that their awards will be respected.
But without much guidance as to what
“abundantly clear” evidence of corruption
is, or what “clear and convincing evidence”
of bias is, it remains to be seen what impact
the Kolel decision will have on challenges to

arbitration awards.
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The Application of the “Negative Effect” of the Principle of
Compétence-Competence under French Law: A Risk or a
Solution for Coherence in International Arbitration?

Well-accepted in most jurisdictions
throughout the world, the principle of
compétence-compétence provides that an
arbitral tribunal, rather than the court, has
jurisdiction to rule on the arbitrability of
the dispute. In France, this is commonly
referred to as the “positive effect” of the
principle. In addition, the principle of
compétence-compétence as applied in France
permits courts to refuse to adjudicate
whether disputes are arbitrable in order to
allow arbitral tribunals to determine their
own competence. This application of

compétence-compétence is known in France

as the “negative effect” of the principle.

A decision of June 27, 2013 rendered
by the Court of Appeal of Versailles'
empbhasizes the current French legal trend
of giving full effect to the principle of
compétence-compétence. The case is also one
of the first applications of this principle
since the implementation of the new law
on arbitration, which entered into force on
May 1, 2011, and more specifically of the
new version of Article 1448 of the French
Code of Civil Procedure, which states that
“when a dispute is brought before a court of
the state, the court shall declare itself not to

have jurisdiction unless the dispute has not

1 Cour d’appel de Versailles, 13¢me chambre,
June 27, 2013, SARL Valuefirst vs. Société Visionael
Corporation, R.G. N°12/07880.

yet been brought before the arbitral tribunal
and the arbitration agreement is manifestly
The Court of

Appeal’s decision is also in conformity with

void or inapplicable.”

the French case law that preceded the new

law on arbitration.

In that case, the plaintiff, Valuefirst,
agreed to distribute the software of the
defendant, Visionael, pursuant to two
